
 

 

 

 

Note No. A056/15 

 

Protocol Directorate of the Foreign and Commonwealth Office presents its compliments to all 

diplomatic missions and international organisations and has the honour to refer to the Court 

of Appeal’s recent judgments in the Benkharbouche v Embassy of Sudan, Janah v Libya and 

the Reyes and Suryadi v Al-Malki employment law cases involving service staff and domestic 

workers employed in the UK by, respectively, diplomatic missions and diplomatic agents. 

 

Court of Appeal judgments 

 

The Directorate wishes to bring to the attention of all diplomatic missions and international 

organisations the Court of Appeal’s judgments, handed down on 5 February 2015. 

 

Benkharbouche v Embassy of Sudan, Janah v Libya (State immunity) 

 

In the case of Benkharbouche v Embassy of Sudan, Janah v Libya, both concerning “service 

staff” employed by the diplomatic missions in question, the Court of Appeal found that, as 

they applied in those cases, Section 16(1)(a) of the State Immunity Act 1978 infringes Article 

6 (right to a fair trial) of the European Convention on Human Rights and that Section 4(2)(b) 

of the same Act infringes both Article 6 and Article 14 (Prohibition of discrimination on the 

grounds of nationality) of the European Convention  on Human Rights. As a result the Court 

issued a Declaration of Incompatibility under the Human Rights Act and disapplied Sections 

4(2)(b) and 16(1)(a) of the State Immunity Act 1978  insofar as these claims fell within the 

scope of EU law. The Court of Appeal’s full judgment can be found here. 

 

Reyes and Suryadi v Al-Malki (Diplomatic immunity) 

 

In the case of Reyes and Suryadi v Al-Malki, both domestic workers employed by diplomatic 

agents, the Court of Appeal upheld the diplomatic agents’ claims to diplomatic immunity, as 

per Article 31(1) of the Vienna Convention on Diplomatic Relations (VCDR) 1961. 

However, with respect to the service of legal proceedings on diplomats, the Court found 

“that, subject to the rules of the relevant court or tribunal, service within the jurisdiction can 

http://www.judiciary.gov.uk/wp-content/uploads/2015/02/benkharbouche-and-janah-v-embassy-republic-sudan-others.pdf


 

 

be effected by posting the documents to a mission and to the private residence of a diplomatic 

agent”. The Court of Appeal’s full judgment, which is effective immediately, can be found 

here. 

 

Foreign and Commonwealth Office position 

 

Although the Foreign and Commonwealth Office takes no position on the merits of the 

individual cases in these claims the Directorate wishes to inform all diplomatic missions and 

international organisations that the Secretary of State for Foreign and Commonwealth Affairs 

is seeking permission to appeal the judgment in the Benkharbouche v Embassy of Sudan, 

Janah v Libya case, in order to seek clarification of the Court’s reasoning on the interaction 

between international law and human rights law. The Court has ordered that its judgments in 

the Benkharbouche v Embassy of Sudan, Janah v Libya case be stayed until any appeal has 

finally been resolved: Protocol Directorate will inform all diplomatic missions and 

international organisations when this is the case, and the practical effect on missions of the 

Courts’ final judgment. In the Reyes and Suryadi v Al-Malki case the Foreign and 

Commonwealth Office has noted the judgment of the Court in respect to the service of legal 

proceedings on a diplomat by post and is considering it carefully. In the meantime all 

diplomatic missions and international organisations are advised to seek independent legal 

advice on the implications of this judgment in respect of the service by post of documents.  

 

Diplomatic missions and international organisations obligations 

 

Finally the Directorate wishes to take this opportunity to remind all diplomatic missions and 

international organisations once again that Article 41(1) of the VCDR 1961 requires all 

diplomats “to respect the laws and regulations of the receiving State”. As the Directorate’s 

Note No. A026/15 of 29 January advised this also applies to the terms and conditions of 

employment (including hours and pay) for all private servants. In addition, missions are 

reminded of the need to adhere to the appropriate parts of Article 33 of the VCDR, which 

concerns social security provisions.  

 

Protocol Directorate avails itself of this opportunity to renew to all diplomatic missions and 

international organisations the assurances of its highest consideration. 

 

http://www.judiciary.gov.uk/wp-content/uploads/2015/02/reyes-v-al-malki-judgment.pdf
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